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Introduction  

1. It is a pleasure to speak at FRED’s update seminar and to discuss some of the cases 

and issues that have arisen in 20015/16 in EU law.  In my chambers Cloisters we are 

constantly dealing with the most important issues in discrimination law.1 I would urge 

you to visit our website (www.cloisters.com) and to sign on to follow us on Twitter. 

We will make sure you are alerted to our many equality law blogs @Cloisters, and you 

can follow me at @RobinAllenQC . Many of our blogs are also picked up on the Equal 

Opportunities Review website which you may also visit. 

2. My task tonight is to review some of the interesting things happening in the 

jurisprudence of the Court of Justice of the European Union in relation to 

discrimination law.  While Professor Muriel Robison will be looking at UK law.  It 

seems inevitable that there may be something of an overlap and I hope that we shall 

have time for some discussion about that in the course of the evening. 

3. My choice of cases and issues to discuss is of course personal and so it may be that I 

omit matters you are interested in or include matters that pass you by! I hope not but 

if so then let’s deal with that in the time for discussion that we shall have during the 

evening.     

Outstanding discrimination cases before the Court of Justice of the European Union   

4. I shall start by warning you that there are at least 29 cases that were referred to the 

CJEU in the period to date from the 1st January 2016 in which discrimination issues 

arose!  Not all of them are important but I think that there are some that you may well 

want to keep an eye out for.  

Case C-157/15 Samira Achbita, Centrum voor gelijkheid van kansen en voor 

racismebestrijding v G4S Secure Solutions NV 

5. Starting at the beginning of 2015 the first reference that I think you will find very 

interesting is from Belgium. It could not be more topical in the current climate.  In Case 

C-157/15 Samira Achbita, Centrum voor gelijkheid van kansen en voor racismebestrijding v 

G4S Secure Solutions NV the Hof van Cassatie (the Belgian Court of Appeal) asks -  

Should Article 2(2)(a) of Council Directive 2000/78/EC 1 of 27 November 2000 

establishing a general framework for equal treatment in employment and 

occupation be interpreted as meaning that the prohibition on wearing, as a female 

Muslim, a headscarf at the workplace does not constitute direct discrimination 

                                                           
 
1 By way of example, leaving aside the many cases in 2015 which featured Cloisters’ barristers, we are very proud 
that Catherine Casserley (http://www.cloisters.com/barristers/catherine-casserley) was appointed specialist 
adviser to the House of Lords’ Equality Act 2010 and Disability Select Committee; Claire McCann 
(http://www.cloisters.com/barristers/claire-mccann) was appointed as a specialist adviser to the House of 
Commons Women and Equalities Select Committee; and the Bar Council asked Rachel Crasnow QC 
(http://www.cloisters.com/barristers/rachel-crasnow-qc ) to give evidence to the House of Lords Select 
Committee on the Equality Act 2010 as to how well that Act is being enforced. 

http://www.cloisters.com/
https://twitter.com/RobinAllenQC
http://www.cloisters.com/barristers/catherine-casserley
http://www.cloisters.com/barristers/claire-mccann
http://www.cloisters.com/barristers/rachel-crasnow-qc


4 
 

where the employer’s rule prohibits all employees from wearing outward signs of 

political, philosophical and religious beliefs at the workplace? 

 

Case C-395/15 Mohamed Daouidi v Bootes Plus S.L. 

6. Next a case from Spain: in this case the relationship between temporary incapacity and 

disability will be explored by the CJEU as it grapples with these questions from the 

Juzgado de lo Social No 33 de Barcelona (Barcelona Social Security Court)  –  

Must the general prohibition of discrimination affirmed in Article 21.1 of the 

Charter of Fundamental Rights of the European Union2  be interpreted as including, 

within the ambit of its prohibition and protection, the decision of an employer to 

dismiss a worker, previously well regarded professionally, merely because of his 

finding himself in a situation of temporary incapacity for work — of uncertain 

duration — as a result of an accident at work, when he was receiving health 

assistance and financial benefits from Social Security? 

 

Must Article 30 of the Charter of Fundamental Rights of the European Union be 

interpreted as meaning that the protection that must be afforded a worker who has 

been the subject of a manifestly arbitrary and groundless dismissal must be the 

protection provided for in national legislation for every dismissal which infringes a 

fundamental right? 

 

Would a decision of an employer to dismiss a worker previously well regarded 

professionally merely because he was subject to temporary incapacity — of 

uncertain duration — as a result of an accident at work, when he is receiving health 

assistance and financial benefits from Social Security, fall within the ambit and/or 

protection of Articles 3, 15, 31, 34(1) and 35(1) of the Charter of Fundamental Rights 

of the European Union (or any one or more of them)? 

 

If the three foregoing questions (or any of them) are answered in the affirmative and 

the decision to dismiss the worker, previously professionally well regarded, merely 

because he was subject to temporary incapacity — of uncertain duration — as a 

result of an accident at work, when he is receiving health assistance and financial 

benefits from Social Security, is to be interpreted as falling within the ambit and/or 

protection of one or more articles of the Charter of Fundamental Rights of the 

European Union, may those articles be applied by the national court in order to 

settle a dispute between private individuals, either on the view that — depending 

on whether a ‘right’ or ‘principle’ is at issue — that they enjoy horizontal effect or 

by virtue of application of the ‘principle that national law is to be interpreted in 

conformity with an EU directive’? 

 

If the four foregoing questions should be answered in the negative, a fourth question 

is referred: 

                                                           
2 OJ 2000 C 364, p. 1. 



5 
 

Would the decision of an employer to dismiss a worker, previously well regarded 

professionally, merely because he was subject to temporary incapacity — of 

uncertain duration — by reason of an accident at work, be caught by the term 

‘direct discrimination … on grounds of disability’ as one of the grounds 

of discrimination envisaged in Articles 1, 2 and 3 of Directive 2000/78?3   

 

C-443/15 Dr David L. Parris v Trinity College Dublin, Higher Education Authority, 

Department of Public Expenditure and Reform, Department of Education and Skills 

7. From Spain we travel to Ireland.  There is much concern about the extent to which 

those in civil partnerships or same sex marriages get equal treatment with those who 

are in equivalent straight relationships.  Last year the Court of Appeal gave a very 

negative assessment in Walker v Innospec,4 so the answer given by the CJEU to the 

following reference from the  Irish Labour Court in Case C-443/15 Dr David L. Parris v 

Trinity College Dublin, Higher Education Authority, Department of Public Expenditure and 

Reform, Department of Education and Skills –  

1.    Does it constitute discrimination on grounds of sexual orientation, contrary to 

Article 2 of Directive 2000/78/EC1 , to apply a rule in an occupational benefit scheme 

limiting the payment of a survivor’s benefit to the surviving civil partner of a 

member of the scheme on their death, by a requirement that the member and his 

surviving civil partner entered their civil partnership prior to the member’s 60th 

birthday in circumstances where they were not permitted by national law to enter a 

civil partnership until after the member’s 60th birthday and where the member and 

his civil partner had formed a committed life partnership before that date. 

If the answer to Question 1 is in the negative, 

2.    Does it constitute discrimination on grounds of age, contrary to Article 2, in 

conjunction with Article 6(2) of Directive 2000/78/EC, for a provider of benefits 

under an occupational benefit scheme to limit an entitlement to a survivor’s pension 

to the surviving civil partner of a member of the scheme on the member’s death, by 

a requirement that the member and his civil partner entered their civil partnership 

before the member’s 60th birthday where: - 

(a)    The stipulation as to the age at which a member must have entered into a civil 

partnership is not a criterion used in actuarial calculations, and 

(b)    The member and his civil partner were not permitted by national law to enter 

a civil partnership until after the member’s 60th birthday and where the member 

and his civil partner had formed a committed life partnership before that date 

If the answer to questions 2 is in the negative: 

                                                           
3 Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in 
employment and occupation (OJ 2000 L 303, p. 16). 
4 [2016] 1 CMLR 28, [2015] EWCA Civ 1000, [2015] Pens LR 543, [2016] ICR 182, [2015] IRLR 1005, [2015] WLR(D) 
406 
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3.    Would it constitute discrimination contrary to Article 2 in conjunction with 

Article 6(2) of Directive 2000/78/EC if the limitations on entitlements under an 

occupational benefit scheme described in either question 1 or question 2 arose from 

the combined effect of the age and sexual orientation of a member of the scheme? 

  

Case C-531/15 Elda Otero Ramos v Servizo Galego de Saúde, Instituto Nacional de la 

Seguridad Social 

8. Then back to Spain again: in this reference the burden of proof in a discrimination case 

concerning opportunities for a nurse working in an Accident and Emergency 

Department in a hospital was referred by the Tribunal Superior de Justicia de Galicia 

–  

Are the rules on the burden of proof laid down in Article 19 of Directive 

2006/54/EC5 of the European Parliament and of the Council of 5 July 2006 on the 

implementation of the principle of equal opportunities and equal treatment of men 

and women in matters of employment and occupation (recast) applicable to the 

situation of risk during breastfeeding referred to in Article 26(4), in conjunction with 

Article 26(3), of the Law on the Prevention of Occupational Risks, which was 

adopted to transpose into Spanish law Article 5(3) of Council Directive 92/85/EEC6 

of 19 October 1992 on the introduction of measures to encourage improvements in 

the safety and health at work of pregnant workers and workers who have recently 

given birth or are breastfeeding? 

If question 1 is answered in the affirmative, can the existence of risks to 

breastfeeding when working as a nurse in a hospital accident and emergency 

department, established by means of a report issued by a doctor who is also the 

director of the accident and emergency department of the hospital where the worker 

is employed, be considered to be facts from which it may be presumed that there 

has been direct or indirect discrimination within the meaning of Article 19 of 

Directive 2006/54/EC? 

If question 2 is answered in the affirmative, can the fact that the job performed by 

the worker is included in the list of risk-free jobs drawn up by the employer after 

consulting the workers’ representatives and the fact that the preventive 

medicine/prevention of occupational risks department of the hospital concerned has 

issued a declaration that the worker is fit for work, without those documents 

including any further information regarding how those conclusions were reached, 

be considered to prove, in every case and without possibility of challenge, that there 

has been no breach of the principle of equal treatment within the meaning of 

Article 19 of Directive 2006/54/EC? 

If question 2 is answered in the affirmative and question 3 is answered in the 

negative, which of the parties — the applicant worker or the defendant employer — 

has, in accordance with Article 19 of Directive 2006/54/EC, the burden of proving, 

                                                           
5 OJ 2006 L 204, p. 23. 
6 OJ 1992 L 348, p. 1. 
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once it has been established that performance of the job creates risks to the mother 

or the breast-fed child, (1) that the adjustment of working conditions or working 

hours is not feasible or that, despite such adjustment, the working conditions are 

liable to have an adverse effect on the health of the pregnant worker or breast-fed 

child (Article 26(2), in conjunction with Article 26(4), of the Law on the Prevention 

of Occupational Risks, which transposes Article 5(2) of Directive 92/85/EEC), and (2) 

that it is not technically or objectively feasible to move the worker to another job or 

that such a move cannot reasonably be required on substantiated grounds 

(Article 26(3), in conjunction with Article 26(4), of the Law on the Prevention of 

Occupational Risks, which transposes Article 5(3) of Directive 92/85/EEC) 

 

CJEU judgments in 2015 - 2016 

9. There have been many cases in the 16 months since the beginning of 2015 in which the 

CJEU has had to consider discrimination issues.  Many deal with issues connected with 

tax and free movement of goods services, capital and workers.  The following is my 

selection taken from the Industrial Relations Law Reports of the case that are of interest 

in the field of domestic discrimination law as seen in the over-arching context of 

European discrimination obligations. 

Case C-476/12 Österreichischer Gewerkschaftsbund v Verband Österreichischer Banken und 

Bankiers 

10. This case concerned the pro rata temporis principle in the part-time workers directive –  

A collective agreement between the Austrian Federation of Trade Unions and the 

Association of Banks and Bankers provides for payment of a dependent child 

allowance. The Court of Justice was asked whether it contravenes the Framework 

Agreement on Part-time Work for the employers covered by the agreement to 

reduce this allowance proportionately for part-time workers? It was argued by the 

unions that the costs of raising a child are similar whether the employee is working 

full or part-time. However, in Österreichischer Gewerkschaftsbund v Verband 

Österreichischer Banken und Bankiers [2015] IRLR 67, the CJEU rules that the pro rata 

temporis principle applies. The First Chamber seems to regard this as some sort of 

automatic justification, referring to other cases in which the Court ruled that “taking 

account of the reduced working time ... constituted an objective criterion allowing a 

proportionate reduction of the rights of the workers concerned” and concluding that 

“it must be held that the calculation of the dependent child allowance in accordance 

with the principle of pro rata temporis is objectively justified” within the meaning of 

the Framework Agreement. 

 

Case C-354/13 Fag og Arbejde, acting on behalf of Kaltoft v Kommunernes Landsforening, 

acting on behalf of the Municipality of Bullund  

11. This is a key case you may have heard about discussing when obesity is a  disability -  

http://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?A=0.008645075323382434&service=citation&langcountry=GB&backKey=20_T23846514064&linkInfo=F%23GB%23IRLR%23sel1%252015%25page%2567%25year%252015%25&ersKey=23_T23846514061
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Much publicity has been given to the decision by the Court of Justice of the 

European Union in the case of the Danish obese childminder, Fag og Arbejde, acting 

on behalf of Kaltoft v Kommunernes Landsforening, acting on behalf of the Municipality of 

Bullund [2015] IRLR 146. In truth, far from transforming the law relating to disability 

and imposing new burdens on employers, the Kaltoft decision confirms the general 

approach that has been taken by the UK courts that it is the effects of obesity that 

are determinative as to whether a claimant falls within the scope of the statutory 

protection. Unsurprisingly, the CJEU rules that EU law does not prohibit 

discrimination on grounds of obesity as such. Nor does obesity in itself constitute a 

disability within the meaning of the Framework Employment Equality Directive. 

Obesity can be covered by the concept of disability where, in the language of the 

UN Convention, “it entails a limitation resulting in particular from long-term 

physical, mental or psychological impairments which in interaction with various 

barriers may hinder the full and effective participation of the person concerned in 

professional life on an equal basis with other workers”, such as where the obesity 

results in reduced mobility or in medical conditions which cause “discomfort” when 

carrying out work. The CJEU does emphasise that the cause of the impairment is 

not relevant: the concept of disability “does not depend on the extent to which the 

person may or may not have contributed to the onset of his disability.” It also rejects 

the bright line approach of the Advocate General that would have focused on 

whether there was a BMI of over 40. 

 

Case C-416/13 Vital Pérez v Ayuntamiento de Oviedo 

12. This case concerns maximum recruitment ages –  

Vital Pérez v Ayuntamiento de Oviedo [2015] IRLR 158 is a reference to the Court of 

Justice from Spain which asks if it is prohibited age discrimination for a 

municipality to fix a maximum age of 30 for recruitment to the post of local police 

officer? In Wolf v Stadt Frankfurt am Main, the Court of Justice controversially held 

that a maximum recruitment age of 30 for a post involving front-line fire-fighting 

duties was justified because physical fitness was a “genuine and determining 

occupational requirement” for the job within the meaning of Article 4(1) of the 

Framework Employment Equality Directive. In Vital Pérez, the Court accepts that 

possession of particular physical capabilities may be regarded as a “genuine and 

determining occupational requirement” for the purposes of employment as a local 

police officer, and that the possession of particular physical capacities is one 

characteristic relating to age. Seemingly, therefore, it continues to accept that there 

are circumstances in which stereotypes directly linked to chronological age may be 

valid. In this case, however, the CJEU concluded that the age limit was 

disproportionate. It distinguished Wolf on the basis that whereas “scientific data” 

before the Court in that case established that to be a front-line fire fighter requires 

“exceptionally high” physical capacities and that very few individuals over the age 

of 45 have those capacities, this is not the case with all of the capacities which a 

police officer requires. Moreover, other Spanish municipalities operate different, or 

no, maximum recruitment age for police officers and the maximum age for 

http://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?A=0.7335455874733645&service=citation&langcountry=GB&backKey=20_T23846557371&linkInfo=F%23GB%23IRLR%23sel1%252015%25page%25146%25year%252015%25&ersKey=23_T23846557366
http://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?A=0.29768167272497237&service=citation&langcountry=GB&backKey=20_T23846557371&linkInfo=F%23GB%23IRLR%23sel1%252015%25page%25158%25year%252015%25&ersKey=23_T23846557366
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recruitment to the Spanish national police force has been abolished. Furthermore, 

the advertised job qualifications stipulated that candidates would have to pass 

stringent physical tests, which would make it possible to ensure that local police 

officers possess the particular level of physical fitness required. Nor could the age 

limit be objectively justified under Article 6(1)(c) of the Directive in that it was based 

on the training requirements of the post and the need for a reasonable period of 

employment before retirement. The retirement age for police officers was 65 and 

there was no evidence linking the age limit to training requirements. 

 

Case C-117/14 Nisttahuz Poclava v Ariza Toledano 

13. This is an interesting case on the margins of discrimination law but showing the 

growing use of the Charter of Fundamental Rights to plug domestic legislative  holes! 

–  

There is no right in any of the EU Directives not to be unfairly dismissed, but Article 

30 of the Charter of Fundamental Rights of the European Union provides: “Every 

worker has the right to protection against unjustified dismissal, in accordance with 

Union law and national laws and practices.” In 2013, two Hungarian references to 

the Court of Justice attempting to use the Charter to challenge dismissals as being 

unfair were declared inadmissible. A similar fate has now befallen Nisttahuz Poclava 

v Ariza Toledano [2015] IRLR 403, which asked the Court of Justice to rule on whether 

Spanish legislation providing for a one-year qualifying period for certain workers 

to be able to claim unfair dismissal is contrary to Article 30. The CJEU points out 

that EU law rights apply only where the situation is governed by EU law, but not 

outside such situations. Legislation on unfair dismissal does not implement EU law. 

Therefore, the CJEU did not have jurisdiction to answer the questions put by the 

referring court. 

 

Case C-83/14 CHEZ Razpredelenie Bulgaria AD v Komisia za zashtita ot diskriminatsias  

14. This is one of the most controversial but also one of the most important discrimination 

decisions to have come out of the CJEU in 2015.  It is required reading for all 

discrimination lawyers  - 

The test for indirect discrimination is also considered by the Grand Chamber of the 

Court of Justice in the important Bulgarian reference, CHEZ Razpredelenie Bulgaria 

AD v Komisia za zashtita ot diskriminatsias [2015] IRLR 746. The Grand Chamber says 

that in order for a measure to be capable of falling within the Race Discrimination 

Directive's definition of indirect discrimination, “it is sufficient that, although using 

neutral criteria not based on the protected characteristic, it has the effect of placing 

particularly persons possessing that characteristic at a disadvantage.” Pace the 

Court of Appeal in Essop, there is no additional requirement to show the reason why 

they were placed at such a disadvantage. The main focus of this decision is on 

associative discrimination. Anelia Nikolova runs a shop in a predominantly Roma 

district of a Bulgarian town. The electricity company put meters in Roma districts 

http://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?A=0.05438407813047108&service=citation&langcountry=GB&backKey=20_T23846660094&linkInfo=F%23GB%23IRLR%23sel1%252015%25page%25403%25year%252015%25&ersKey=23_T23846660091
http://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?A=0.43659633372745177&service=citation&langcountry=GB&backKey=20_T23846751447&linkInfo=F%23GB%23IRLR%23sel1%252015%25page%25746%25year%252015%25&ersKey=23_T23846751444


10 
 

considerably higher than in other districts, ostensibly so as to avoid tampering, 

making them less visible to consumers. Ms Nikolova brought a complaint that she 

was unable to check her electricity meter and that this amounted to discrimination. 

But Ms Nikolova is not Roma herself. Could she complain about discrimination 

based on ethnic origin in those circumstances, applying the associative 

discrimination principle set out by the Court of Justice in the Coleman decision, 

where a mother of a disabled child was found to have been directly discriminated 

against because of her child's disability? The Grand Chamber has held that she can: 

the principle of equal treatment applies not to a particular category of person but by 

reference to the grounds of discrimination. “The principle is intended to benefit also 

persons who, although not themselves a member of the race or ethnic group 

concerned, nevertheless suffer less favourable treatment or a particular 

disadvantage on one of those grounds.” Since the words “less favourable treatment” 

come from the Directive's definition of direct discrimination and “particular 

disadvantage” from the definition of indirect discrimination, this appears to extend 

the right to claim associative discrimination into indirect discrimination. As 

Advocate General Kokott colourfully put it in her opinion, the principle of 

discrimination by association is not restricted to cases where there is a close personal 

link as in Coleman, but also covers a case of “collateral damage” as here. Unlike the 

Advocate General, however, the Grand Chamber sees the associative discrimination 

in this case as better categorised as direct rather than indirect discrimination, but 

leaves the door open to an alternative finding of indirect discrimination. It has to be 

said that the differences in approach of the Grand Chamber and the Court of Appeal 

in Essop could not be more stark. The Grand Chamber is clear that the Race 

Discrimination Directive “cannot, in the light of its objective and the nature of the 

rights which it seeks to safeguard, be defined restrictively …” UK courts are obliged 

to have regard to this authoritative pronouncement in future. 

  

Case C-222/14 Maïstrellis v Ypourgos Dikaiosynis, Diafaneias kai Anthropinon 

Dikaiomaton 

15. In this case the Court of Justice has considered parental leave which is undoubtedly 

an issue of growing importance. It is obviously key to promoting equality between 

men and women -   

… Maïstrellis v Ypourgos Dikaiosynis, Diafaneias kai Anthropinon Dikaiomaton [2015] 

IRLR 944, … is … of considerable potential importance. Greek law gives nine 

months' parental leave to female civil servants, whereas fathers who are civil 

servants are entitled to it only if the mother of their child works or exercises a 

profession. This was challenged as being contrary both to Directive 97/75 and the 

framework agreement on parental leave, and also to the recast Equal Treatment 

Directive 2006/54 by a magistrate who was turned down for parental leave in respect 

of his young daughter because his wife was not employed. The reference to the 

Court of Justice asked whether it is contrary to the parental leave agreement and the 

recast Equal Treatment Directive for legislation to provide that if an employee's wife 

does not work or exercise any profession, the male spouse is not entitled to parental 

http://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?A=0.6405061977317011&service=citation&langcountry=GB&backKey=20_T23846825007&linkInfo=F%23GB%23IRLR%23sel1%252015%25page%25944%25year%252015%25&ersKey=23_T23846825004
http://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?A=0.6405061977317011&service=citation&langcountry=GB&backKey=20_T23846825007&linkInfo=F%23GB%23IRLR%23sel1%252015%25page%25944%25year%252015%25&ersKey=23_T23846825004
http://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?A=0.8235192405783174&service=citation&langcountry=GB&backKey=20_T23846825007&linkInfo=F%23GB%23EU_DIR%23num%2531997L0075%25&ersKey=23_T23846825004
http://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?A=0.2319498062051073&service=citation&langcountry=GB&backKey=20_T23846825007&linkInfo=F%23GB%23EU_DIR%23num%2532006L0054%25&ersKey=23_T23846825004
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leave. The Court of Justice ruled that the Greek legislation contravened both 

Directives. Note that unlike Greek law, UK legislation complies with the Parental 

Leave Directive by allowing the minimum three months' unpaid leave provided for 

under the Directive to be available on an entirely equal basis as between men and 

women. So the finding that there was a contravention by Greece of the parental leave 

legislation is not relevant for the UK. What is potentially relevant, in my view, is the 

CJEU's independent finding that by treating fathers less favourably than mothers as 

regards entitlement to parental leave, the Greek legislation discriminated on 

grounds of sex contrary to the Equal Treatment Directive. The Court points out that 

“the situation of a male employee parent and that of a female employee parent are 

comparable as regards the bringing-up of children.” The CJEU reasoned that the 

Greek legislation, “far from ensuring full equality in practice between men and 

women in working life, is liable to perpetuate a traditional distribution of the roles 

of men and women by keeping men in a role subsidiary to that of women in relation 

to the exercise of their parental duties.” In those circumstances, the legislation 

constituted direct discrimination on grounds of sex. How does this apply to the new 

right to shared parental leave (SPL) under British legislation? A mother whose 

partner does not work is entitled to statutory maternity leave of the same length as 

SPL. A father whose partner does not work is not entitled to comparable leave. For 

the father, SPL is parasitic on the entitlement of the mother. Like the Greek 

legislation, therefore, it would appear that the eligibility rules for SPL are open to 

challenge as being sex discriminatory contrary to EU law. 

The European Accessibility Act 

16. One of the most exciting developments is the proposal for a European Accessibility 

Act.  I published a paper on this with Cloisters’ Dee Masters which is attached and is 

available also on our website at http://www.cloisters.com/latest?view=entry&id=537 

and which is attached.   

A concluding thought! 

17. Of course you may think that the names of all these cases are so unpronounceable that 

you will certainly vote Brexit on the 23 June 2016, but I hope not and what’s more I 

doubt you will escape their consequences for some time since if we were to have some 

sort of association status such as that of Norway then they may well remain important 

at some level! 

 

ROBIN ALLEN QC 

Cloisters 

8th April 2016 

© 2015 All rights reserved 

http://www.cloisters.com/latest?view=entry&id=537
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The European Accessibility Act 

A proposed new duty to make reasonable adjustments in relation to services / products 

for disabled people and certain age groups 

 

 

By Robin Allen QC and Dee Masters, Cloisters 

On 2 December 2015, the European Commission published a draft Directive 2015/0278, 

described as the European Accessibility Act, which would introduce a duty to ensure that 

certain products and services were accessible for all regardless of age or disability.7  This 

obligation would not arise if, by ensuring accessibility, there would be a significant change to 

the product / service or it would create a disproportionate burden.  In this way, the obligation 

contained in the European Accessibility Act mirrors the duty of reasonable accommodation 

imposed on employers by Article 5 of the Equal Treatment Directive 2000/78/EC which has 

been implemented domestically by the duty to make reasonable adjustments contained in s.20 

Equality Act 2010.  Accordingly, the European Accessibility Act is radical in that it proposes 

an extension of the duty to make reasonable adjustments into the sphere of goods, facilities 

and services as well as beyond disabled people. 

The European Accessibility Act contains a huge amount of technical detail.  In this article, we 

will attempt to simplify its provisions and outline the ramifications of this possible new duty.  

What is the new duty? 

In broad terms, the new duty to make reasonable adjustments would entail manufacturers, 

importers and distributors (referred to as “economic operators”) being required to modify 

products and services so that they are “perceptible, operable and understandable” so as to ensure 

that disabled people and persons with “functional limitations” are on an equal basis to others.8    

The duty would apply to the production of new services and products only. 

Which products and services would be covered? 

It is proposed that the European Accessibility Act will cover the following products and 

services9: 

 General purpose computer hardware and operating systems. 

 

 Self-service cash machines, ticket machines and check-in machines. 

 

                                                           
7 http://ec.europa.eu/social/main.jsp?langId=en&catId=89&newsId=2400&furtherNews=yes 
8 Article 2 (1). 
9 Article 1.  

http://ec.europa.eu/social/main.jsp?langId=en&catId=89&newsId=2400&furtherNews=yes
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 Telephony services available to the public. 

 

 Audio visual media services. 

 

 Air, bus, rail and waterborne passenger transport services. 

 

 Banking services i.e. websites used for the provision of banking services, mobile 

device-based banking, self-service terminals and cash machines.10 

 

 E-books. 

 

 E-commerce. 

How far would the new duty extend? 

The extent of the proposed new duty to make reasonable adjustments is defined by the nature 

of the product or service.11  It relates only to the foreseeable use of products and services by 

disabled people and persons with functional limitations.  The European Accessibility Act 

contains a significant amount of technical detail, but in broad terms, the duty to make 

accessible entails the following: 

General purpose computer hardware, operating systems, self-service cash machines, ticket 

machines or check-in machines: 

 Information on the use of the product must be available by more than one sensory channel 

(e.g. “speak” to the consumer as well as provide readable text), understandable, 

perceivable and be in an appropriate size font. 

 

 The opening, closing, use and disposal of the product must be accessible. 

 

 The user interface must be accessible. 

 

 The product must meet the needs of people with functional limitations including 

interacting with devices which assist these groups in their daily lives. 

 

 The product should be designed so as to avoid triggering photosensitive seizures. 

 

 The volume on the product must be adjustable. 

 

 The colour of text and backgrounds within the product must be changeable.  

                                                           
10 Annex 1. 
11 Annex 1. 
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 The product must be able to interact with the consumer via more than one sensory 

channel. 

 

 The product must allow information to be magnified. 

 

 The product must be designed so that it can be controlled without using fine motor skills. 

 

Telephony services available to the public, audio visual media services, banking services, e-

books and e-commerce: 

 In addition to the duties above, information content must be available by more than 

one sensory channel. 

 

 Associated websites must be useable for people with disabilities and functional 

limitations. 

 

Air, bus, rail and waterborne passenger transport services: 

 

 Providing information about the way that the service operates must be accessible which 

means ensuring that information is available by more than one sensory channel. 

 

 Ensuring that information relating to online applications for the service are similarly 

accessible. 

 

 Associated websites must be useable for people with disabilities and functional 

limitations. 

 

 The services should be altered so that they meet the needs of persons with functional 

limitation. 

 

 If the service is supported by “smart ticketing”, mobile device-based services or self-

service terminals (e.g. ticketing machines) then these must also be accessible. 

 

It is important to note that service providers are under a further duty to ensure that there are 

procedures in place guaranteeing the continuous provision of services which are in 

conformity with the new duty to make reasonable adjustments. 

What are the limits to the new duty? 

The new duty would not arise where compliance would: 
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 Introduce a significant change in an aspect of feature of a product or service that 

results in the alteration of the basic nature of the product or service; or 

 

 Impose a disproportionate burden on the economic operator. 

This concept of disproportionate burden is identical to the limitation on the duty of reasonable 

accommodation set out in Article 5 of the Equal Treatment Directive 2000/78/EC which 

requires employers to ensure that disabled employees can access and participate in 

employment.  In Great Britain, the principle of equality for disabled people as limited by the 

concept of disproportionate burden has been embedded in domestic law via the duty to make 

reasonable adjustments contained in s.20 of the Equality Act 2010.   

Who would be protected? 

The definition of disability within the European Accessibility Act is taken from the UN 

Convention on Persons with Disabilities and covers similar ground to the Equality Act 2010.  

That is, it is defined to mean a person who has “a long-term physical, mental, intellectual or 

sensory impairment which in interaction with various barriers may hinder their full and effective 

participating in society on an equal basis with others”.12 

The definition of a person with a functional limitation is novel.  The precise wording is as 

follows: 

“… persons who have any physical, mental, intellectual or sensory impairment, age related 

impairment, or other human body performance related causes, permanent or temporary, which 

in interaction with various barriers results in their reduced access to products and services, 

leading to a situation that requires adaption to their particular needs of those products and 

services”.13 

Whilst this definition draws on the definition of disability, there is no requirement for the 

impairment to be long-term, which means that there is a significant expansion in persons who 

would be protected.  For example, a person with a broken hand, which affected their ability 

to use a ticketing kiosk at a train station would probably fall into the definition of a person 

with a functional limitation even though the injury is only temporary and as such the 

definition of disability would not be satisfied. 

Moreover, the express inclusion of age related impairments means that this European 

Accessibility Act effectively introduces a duty to make reasonable adjustments outside the 

employment sphere.  Since the proposed draft Directive 2008/042, which would prohibit 

discrimination against older people in most goods, facilities and services has suffered 

numerous false starts, this Act would introduce long awaited additional protection at a 

                                                           
12 Article 2 (4). 
13 Article 2 (3). 
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European level.  Although even this Directive does not introduce a duty to make reasonable 

adjustments in relation to age – it only goes as far as prohibiting indirect age discrimination. 

Whilst Great Britain recently extended the prohibition against age discrimination into the field 

of goods, facilities and services, it did not introduce a duty to make reasonable adjustments 

in relation to age.14  Accordingly, if the European Accessibility Act is ratified, the Equality Act 

2010 will need to be amended. 

Finally, the definition of a person who is functionally limited may be broad enough to 

encapsulate children and young people rather than simply older age groups.  That is, the 

physical and emotional vulnerabilities of children and young people could be described as 

being impairments in comparison to the ordinary, fully developed capabilities of adults.  This 

would have significant ramifications for the UK.  In Great Britain, the protection against age 

discrimination in relation to goods, facilities and services which is contained in the Equality 

Act 2010 is only afforded to people who are 18 and over.  In Northern Ireland, the proposal to 

prohibit indirect age discrimination in goods, facilities and services is currently limited to 

people are 16 and over.15  Accordingly, if the European Accessibility Act is ratified, there will 

need to be significant domestic changes. 

How might businesses be affected? 

The extent of the obligation to alter products and services so as to make them accessible is far-

reaching.  It is possible to imagine hundreds of alterations which would be required to existing 

technology.  However, by way of example, the following steps might well be required: 

 Amending the design of new electronic ticket machines at rail stations, underground 

stations, airports, ports, cinemas, theme parks etc. so that consumers could easily 

change the colour of the display and text. 

 

 Introducing technology to new machines so that instructions and information (e.g. the 

destinations available to a rail traveller) can be “spoken out loud” rather than simply 

appear in a text format. 

 

 Altering interfaces on new tablets so that children (with more limited hand eye co-

ordination) can easily select education-based apps or alternatively ensure that 

instructions are “read out loud” to overcome a child’s more limited reading ability. 

 

 Redesigning packaging for mobile phones so that older people (with more limited 

strength in their hands) could easily open the packaging. 

 

                                                           
14 Equality Act 2010. 
15 https://www.ofmdfmni.gov.uk/articles/age-discrimination-legislation-age-goods-facilities-and-services 
 

https://www.ofmdfmni.gov.uk/articles/age-discrimination-legislation-age-goods-facilities-and-services
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It does not seem that businesses would be required to offer alternatives to technology based 

solutions, for example, allowing customers to purchase train tickets from a customer services 

assistant rather than a machine.  Nor does the European Accessibility Act indicate that 

businesses would need to remove the financial benefits that often accompany technological 

solutions to customer services, for example, cheaper train tickets if purchased online.  

However, businesses should be aware that these practices might well amount to indirect age 

discrimination under the Equality Act 2010 if older consumers could demonstrate that it was 

harder for them to access the best deals since the technology created a barrier to them. 

What are the enforcement mechanisms? 

In order to ensure compliance with the provisions of the European Accessibility Act, it states 

that: 

 member states must allow consumers to take action under national law16; 

 

 interest groups must be permitted to litigate on behalf of consumers17; and 

 

 authorities within member states must have the power to restrict, prohibit or recall 

offending products and services18.  

There are also procedural safeguards set out within the European Accessibility Act.  

Manufacturers would be required to19: 

 affix on products an EU Declaration of conformity with the duty to make accessible; 

 

 keep records of complaints of non-conformity and correct or recall products which are 

discovered to be non-compliant; 

 

 disclose all documentation which demonstrates that a  product is compliant to any 

competent national authority; and 

 

 ensure that the product is accompanied by easily understandable instructions and 

safety information. 

Importers would be required to20: 

 ensure that the manufacturer has complied with its obligations; 

 

                                                           
16 Article 25 (1) and (2) (a). 
17 Article 25 (1) and (2) (b). 
18 Article 19. 
19 Article 5. 
20 Article 7. 
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 bring products into conformity with the duty to make accessible or else recall the 

product; 

 

 keep records of complaints of non-conformity; 

 disclose all documentation which demonstrates that a product is compliant to any 

competent national authority. 

Distributors are under similar obligations to importers.21 

Importers and distributors would come under the same obligations as a manufacturer where 

they place the product on the market under their name or trademark or modify it in some 

way.22 

Service providers would be required to23: 

 provide information in written and oral format showing how the service meets the 

accessibility duty; 

 

 this information should be accessible to people who have functional limitations and 

disabilities; and 

 

 disclose all documentation which demonstrates that a product is compliant to any 

competent national authorities. 

When is the deadline for transposition? 

Once the European Accessibility Act is ratified, member states will have 6 years within which 

to transpose its provisions.24 

Conclusion 

The main rationale for the European Accessibility Act is to break down barriers within the 

internal market by removing different accessibility requirements across the EU.  Introducing 

a uniform notion of accessibility is certainly consistent with that aim.  However, in the UK, a 

by-product of the European Accessibility Act would be to introduce a radical new duty to 

make reasonable adjustments which would change the face of technology.  The Explanatory 

Memorandum which accompanies the European Accessibility Act predicts that by 2020, there 

will be 120 million persons in the EU with multiple and / or minor disabilities so this is an area 

where there is likely to be significant litigation. 

13.1.16 

                                                           
21 Article 8. 
22 Article 9. 
23 Article 11. 
24 Article 27. 
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